DA Recordings Ltd – ‘Emusu’ License Agreement


LICENSE AGREEMENT

DATED                                  

        

2007
PARTIES:

(1)











of:









(“you” “your” “Licensee”)
and

(2)
DA RECORDINGS LTD of Osmond House, 78 Alcester Road, Moseley, Birmingham B13 8BB (“us”, “we”, “DA” or “Licensor”)

AGREEMENT

1.
This Agreement consists of the terms and conditions set out in the Standard Terms and Conditions attached.

2. Defined terms shall have the meaning given to them in the Standard Terms and Conditions.

3.
In consideration of the parties warranties representations and undertakings herein contained, we shall license to you the Application on the terms of this Agreement.

..............................................................

............................................................

Signed for and on behalf of:



Signed for and on behalf of:

DA RECORDINGS





STANDARD TERMS AND CONDITIONS

1. DEFINITIONS

For the purpose of this Agreement (including the attached Schedules) the following words and expressions shall have the following meanings (unless the context requires otherwise). 

Agreement
shall mean these Conditions and the Schedules and the Order Form.
Application
shall mean the EMUSU e-commerce platform / engine as more fully described in Schedule 1 to this Agreement. 

Audio Clips



shall mean shortened audio clips of Content

Audio Clips Creation Costs
shall mean the costs of creating Audio Clips in accordance with the Price List or where otherwise agreed in writing

Bank 
shall mean the bank or building society whose details are set out in the Revenue Model, at which you hold the bank account into which Net Revenue shall be paid
Catalogue
shall mean your catalogue of music, videos, artwork and all other material and other data and metadata which will form Content from time to time
Charges
shall mean all sums due to us arising from your use of the Application including without limitation the License Fee, Handling Charge and Audio Clips Creation Costs, Digitizing Costs and Registration Costs (if any) and VAT (or other sales taxes) to the extent payable thereon 

Commencement Date
shall mean the date of signature of this Agreement

Content
shall mean your digitized Catalogue and all other material sold by you or made available for sale by you via the Application
Content Provider Domain
shall mean your internet domain name to which the licensed Application is incorporated and from which End Users can download Content
Control Panel
shall mean the software control panel use of which is licensed to you as part of the Application and accessible via the Internet (or via such other methods as we may in our discretion provide from time to time) for the uploading of Content and such other information as may be supplied by you to End Users from time to time in accordance with the provisions of this Agreement generally 
Delivery / Delivered
shall mean the delivery by you to us and the receipt by us at your sole expense and risk of the Catalogue in accordance with the Technical Specifications
Digitizing
shall mean the digitization by us (if any) of your Catalogue to create Content
Digitizing Costs
shall mean the costs of Digitizing in accordance with the Price List or where otherwise agreed in writing
End User
shall mean your customers or a person who purchases Content from the Content Provider Domain using the Application

End User Details
shall mean the information about End Users that DA Recordings collects and processes in accordance with the terms of this Agreement in connection with sales of Content made through the Application

Event of Termination
shall mean any “termination event” pursuant to clause 10

Gross Revenue 
shall mean all sums actually paid to and received by us from the Payment Partner for the sale of Content, calculated by reference to the Payment Partner’s Gross Receipts less the Transaction Fee

Handling Charge
shall mean the amount charged by us on every transaction made by you through the Application as set out in the Revenue Model

Licence
shall mean our license to you of the Application in accordance with the terms hereof
License Fee
shall mean the annual or monthly license fee for your use of the Application as set out in the Price List 

MCPS
shall mean the Mechanical Copyright Protection Society whose current address is 29-33 Berners Street, London W1T 3AB

Mechanical Payments 
shall mean all monies due to the MCPS (and/or other relevant third party collection society payments) arising through sales to End Users made through the Application and in accordance with the appropriate collection societies’ rates and practices from time to time
Net Revenue
shall mean Gross Revenue less Mechanical Payments and less our Charges, excluding VAT (or other sales taxes) and/or withholding taxes to the extent payable thereon or deductible therefrom 

Network Operator
shall mean an Internet network provider and operator 
Our Website
shall mean the website www.emusu.com or such other website as we shall inform you from time to time

Payment Partner
shall mean the third party company who provides End User payment services to us from time to time, who at present is British Telecommunications PLC
Payment Partner’s Gross Receipts 
shall mean all sums (excluding VAT or other sales taxes) received and actually paid to the Payment Partner in respect of each sale of Content purchased by an End User before any deductions are made in accordance with the Revenue Model and the terms of this Agreement more generally

Price List
shall mean Schedule 3 to this Agreement as the same may be amended from time to time by Licensor without notice


PRS
shall mean the Performing Rights Society whose current address is 29-33 Berners Street, London W1T 3AB

Public Network
shall mean any communications network including but not limited to the Internet or mobile telephone networks

Register
shall mean the Registering by us of the Catalogue (or any parts thereof) with third parties in accordance with the Registration Requirements
Registration Costs
shall mean the costs of us Registering your metadata with third parties in accordance with the Registration Requirements and Price List or where otherwise agreed in writing (including email)
Registration Requirements
shall mean the information and Registration Costs as set out in Schedule 5 hereto

Revenue Model
shall mean Schedule 4 to this Agreement as the same may be amended by Licensor from time to time and without notice

Statement
shall mean each periodic statement sent either by email to you from us, or posted by us on a secure website to be accessible by you via a user name and password that we shall provide to you (as we may agree from time to time), setting out in detail a report of all transactions made through the Application to End Users, the amount of our Charges, the Transaction Fee, Mechanical Payments, and the computation thereby of Net Revenue for the period
Technical Specifications
shall mean the technical specifications as set out in Schedule 2 hereto

Term




shall mean the period set out in Clause 2 below

Territory
shall mean the World (subject always to the provisions of clause 4.4 hereunder)

Transaction Fee
shall mean those costs charged by our Payment Partner for each sale of Content to End Users made through the Application, as set out in the Revenue Model and exclusive of VAT (or other sales taxes) to the extent payable thereon or deductible therefrom 

2. TERM

2.1 The Term shall mean the initial period (the “Initial Period”) of 12 months commencing on the Commencement Date and continuing thereafter subject always to any prior termination of the Term pursuant to an Event of Termination or other right of termination arising under law or under this Agreement more generally. 

3. Provision of the Application

3.1 In consideration of our mutual warranties representations and undertakings hereinafter contained, we will during the Term and on the terms of this Agreement license to you the Application.

3.2 We will provide you with reasonable instructions on how to use the Application in accordance with Schedule 1 to this Agreement, as the same may be amended from time to time.  We reserve the right to change these instructions and methods of using the Application at any time and without any prior notice to you.
3.3 We will use reasonable endeavours to provide the Application to you by any date agreed with you and you acknowledge and agree that all dates are estimates and we shall have no liability for any failure to meet any date so agreed.

3.4 You hereby acknowledge that for you and End Users to use the Application, both you and End Users must obtain access to the Internet, either directly or through devices that access web-based content, and pay any service fees associated with such access.  In addition, both you and End Users must provide your own equipment necessary to make such a connection to the Internet.
3.5 You acknowledge that Content is sent via major telecommunications companies and Public Network providers and you and we can therefore only influence the receipt with respect to transmission of Content within the technical constraints imposed by the abovementioned providers.
3.6 You hereby acknowledge that access to the Internet and other communication media is associated with risks including but not limited to authentication, data security, privacy, availability of services and reliability of transmission.  We will use all reasonable endeavours to keep your and the End User’s transactions secure.  However, we do not guarantee such security and you acknowledge that there can be no guarantee of security on the Internet.  You hereby agree to bear full and exclusive responsibility arising from such risks and consequences of the usage of the Application and fully indemnify us in connection herewith in accordance with the provisions of clause 7 below.
3.7 We reserve the right to and occasionally we may:

3.7.1 For operational reasons, change the technical specification of the Application or amend or improve the Technical Specifications;

3.7.2 Give you instructions which we believe are necessary for reasons of security or quality; or 

3.7.3 Suspend the (use of the) Application for operational reasons such as maintenance  or to carry out technical alterations and repairs to our equipment and/or the Application or because of an emergency.   

Before suspending the (use of the) Application we shall make reasonable efforts to give you as much notice as possible and will restore the Application as soon as reasonably practicable and where such restoration is within our control. 

3.8 At your request and in accordance with the Registration Requirements, we shall Register Content with various third party companies and bodies as agreed between us in writing and subject always to you paying the Registration Costs.  Further, at your request and in accordance with the Technical Specifications and the Price Lists, we shall Digitize your Catalogue and create Audio Clips of your Catalogue (or any part thereof).

3.9 We reserve the right to approach your Bank for a reference and to carry out a credit check on you.  We shall be under no obligation to divulge to you the results of such reference or credit checks. 

4. YOUR USE OF THE APPLICATION

4.1 You warrant and undertake that you have full power and authority to enter into this Agreement, to perform the terms hereof and to sell and make available for sale via the Application the Catalogue and Content clear and free of any and all liens, claims or encumbrances of every kind, nature and description. 

4.2 You warrant and undertake to comply with all applicable laws, rules and regulations (including codes of practices and such guidelines as may be issued by regulatory authorities) of whatever jurisdiction relating to the Content and all commercial activities conducted on or from the Content Provider Domain including (without limitation) taxation (including withholding taxes), foreign exchange, currency and customs requirements and all advertising, consumer protection, product liability, data protection and privacy laws. 

4.3 Subject always to clause 4.4 below, you are and shall remain responsible for the creation, maintenance, design and control of all Content and the uploading of Content via the Control Panel, save as where you request our further services in assisting you with Digitizing and subject to you providing us with the Digitizing Costs.

4.4 You shall be solely responsible for the Catalogue that is Delivered to us or received or processed by us on your behalf or on behalf of any third party associated with you.  Any Delivery to us of Catalogue shall be in accordance with the Technical Specifications. You shall obtain appropriate clearances throughout the whole of the Territory for the duration of the Term for all sound recordings (and all compositions contained therein), related artwork, videos and all other copyright material contained in the Catalogue and the Content and that such Delivery to us of the Catalogue (or your uploading the Content via the Control Panel) shall be your representation that you have so obtained all such rights required.   In the event that you do not have rights to sell the Content via the Application throughout the whole of the Territory, we will restrict delivery of specified copyright material to End Users in specified territories within the Territory in accordance with the costs set out in the Price List.

4.5 You warrant that nothing contained in the Catalogue shall be obscene, indecent, blasphemous, defamatory, menacing or in breach of confidence, copyright, privacy or any other rights or which otherwise contravenes clause 4.1 above. 

4.6 You shall provide us with accurate information to allow us to make all necessary payments to the MCPS and/or other relevant music publishing collecting societies payments as appropriate as set out in the Technical Specifications.
4.7 You are responsible for all royalty and/or residual payments to any parties entitled to such a royalty share from the exploitation of the Content (“Royalties”) and you hereby warrant and agree that you will pay all Royalties and will fully indemnify us in connection therewith in accordance with clause 7 below.

4.8 You shall join with us in reasonably marketing the Application with joint promotions from time to time to be agreed in good faith between the parties. You hereby confirm and agree that we may promote Content to third parties provided always that we comply with the provisions of clause 17 hereunder and shall not enter into any agreements on your behalf or any agreements dealing with Content without your prior approval in writing.  
4.9 The Application is provided solely for your use and you shall not sell or attempt to re-sell the Application (or any part or facility of it) to any third party. 

5. CHARGES / REVENUE

5.1 We will send your reconciled Statement 60 (sixty) days from the month end and at monthly intervals thereafter.  Following your receipt of the Statement you shall invoice us for the Net Revenue (plus VAT to the extent payable thereon) due to you for the appropriate monthly period provided always that the Net Revenue exceeds twenty pounds (£20) per month.  If the Net Revenue for a month is less than twenty pounds (£20) then the Net Revenue shall be carried over to the next Statement.  We will account to you and pay you the Net Revenue due to you within thirty (30) days of the date of our receipt of your valid invoice in connection therewith by electronic payment made directly to your bank account, details of which you shall provide to us in the form set out in the Revenue Model as attached.   

5.2 We will invoice you in Pounds Sterling in accordance with our policies and procedures from time to time for our Charges and we retain the right to deduct our Charges at source in accordance with Clause 5.1 above and the terms of this Agreement generally. 

5.3 We reserve the right to change or alter the Application and our applicable Charges (including the Handling Charge) and the Price List and Revenue Model.  Where reasonably practicable to do so, we will inform you thirty (30) days in advance of any such changes. 

5.4 Where reasonably practicable to do so, we will provide you with thirty (30) days' written notice of any increase or decrease in the rates of the Transaction Fee or MCPS’ rates except when any variation can be legally enforced retrospectively by any such party.
5.5 We shall account directly to our Payment Partner the Transaction Fee. 

5.6 If for any reason whatsoever the payment to us of Gross Revenue is delayed or withheld by the Payment Partner, you hereby agree that we may delay or withhold any payments due to you until we have received such cleared funds from our Payment Partner.
5.7 All Audio Clips Creation Costs, Digitizing Costs and Registration Costs shall be paid to us in advance of our creating Audio Clips, Digitizing and Registering Content on your behalf.

5.8 You acknowledge that we cannot guarantee receipt of Content to End Users on your behalf, due to possible errors and malfunctions on the part of Public Networks and/or a Network Operator(s) and/or our Payment Partner and/or the Application, and we will not pay any compensation to you or any third party or be liable for Content that was not received by you or the End Users. 

5.9 If in our opinion you are not conducting your business in a bona fide manner (for example engaging in any unreasonable spamming or any illegal activities) we may withhold payment to you or block your access to the Application pending agreement between the parties on how the situation is to be resolved. 

5.10 On receipt of a direction or request from any regulatory body, or other competent body or the MCPS or other appropriate third party collection society, we reserve the right to withhold any payments due to you and/or block your access to the Application.

5.11 Subject to your compliance with clause 4.7 above, we shall pay all Mechanical Payments and shall make such payments in accordance with the relevant on-line license (whether from the MCPS-PRS Alliance or other such bodies) and shall include details of such Mechanical Payments in Statements. 
6. AUDIT

6.1 Both parties shall maintain full and accurate books of account concerning receipt of sums by reference to which either party may be entitled to receive remuneration under this Agreement.   A duly qualified Chartered Accountant in private practice who is not currently engaged in an audit of either party may, not more than once in a year and at the “auditing party’s” expense on not less than 30 (thirty) days prior written notice to the other party, examine the books of account as may be necessary to verify the computation of monies paid or payable pursuant to this Agreement.  The right conferred by this paragraph shall constitute either party’s sole right to examine the other’s books and records.  If such examination discloses an underpayment in excess of 5% (five per cent) of the sums shown as due on the audited statement or one thousand pounds (£1,000) (whichever shall be the greater) then the “audited party” shall pay the costs reasonably and properly incurred in respect of the applicable audit, such costs not to exceed the amount of any underpayment.

7. INDEMNITIES

7.1 You hereby agree to indemnify us and our subsidiaries, affiliates (and their respective directors, officers, agents, partners and employees) licensees and assigns, from any claim or demand made by any third party due to or arising out of Content sold or made available for sale through your use of the Application, (including for the avoidance of doubt, any obscene, blasphemous, defamatory, confidential or unauthorised copyrighted material), your use of the Application, your connection to the Application, your violation of the terms of the Agreement, or your violation of any rights of another party.

7.2 We shall indemnify you (and your affiliates, directors, officers and employees) against any and all losses, liabilities, damages, costs and expenses (including reasonable legal expenses) only in respect of any claim by a third party that the technology used by us in the Application infringes the Intellectual Property rights of another party. 
7.3 We have obtained the Joint Online License (“JOL”) from the MCPS-PRS Alliance allowing us to provide the Application to you and for you to make sales of Content through the Application to End Users and provided that you have supplied us (and continue to supply us as appropriate) with the required information as set out in clause 4.6 above, we shall indemnify you in respect of the fees and all other sums payable to the MCPS by sales of your Content through the Application.  

8. SUPPORT

8.1 We shall accept fault reports from you by email or by telephone in accordance with Schedule 6 as attached.  You shall use your reasonable commercial endeavours to ensure that End Users shall direct any fault reports to you rather than to us. 
8.2 We will use all reasonable endeavours to correct any reported faults as soon as reasonably practicable.  However, we do not give any guarantees as to performance of the Application or any undertakings that the Application will be free of faults.  You further accept that failures of the Application from technical fault or otherwise may occur from time to time and that such failures will not constitute a breach of this Agreement unless they continue for a period in excess of thirty (30) days.  Faults cannot be repaired if circumstances beyond our control prevent their repair. We shall use reasonable endeavors to ensure uptime of the Application.
9. PROPERTY RIGHTS 
9.1 All intellectual property rights (including without limitation all copyrights) in the Application, any software or documentation supplied by us to you for or in connection with the Application shall remain the sole property of us. 

9.2 Where software is provided to enable you to use the Application, we grant to you a non-exclusive, non-transferable license to use the software for that purpose. 

9.3 You will not without our prior consent copy or (except as permitted by law) decompile or modify the software or the Application, nor copy any manuals, instructions or documentation provided.
9.4 All communication media and systems associated with the Application, Our Website and any underlying services remain our property.  By using the Application, you hereby acknowledge that you do not obtain any rights for the infrastructure, content or software associated with the Application. 
10. TERMINATION
10.1 After the Initial Period either party can terminate this Agreement on giving 30 days written notice to the other party. 

10.2 Either party shall have the right at any time to terminate this Agreement immediately in the event that any of the events in clauses 11.1, 11.3 or 11.4 below continue for more than thirty (30) days or by giving notice to the other party in the event that the other party:

10.2.1 Commits a material breach of this Agreement; or

10.2.2 Commits a breach of this Agreement and fails to remedy the breach within 21 days of receipt of a written notice to do so; or 

10.2.3 Commits a breach of this Agreement which cannot be remedied; or 

10.2.4 Becomes insolvent, files a petition for bankruptcy or makes an assignment for the benefit of creditors save for the purposes of a corporate restructure or amalgamation.

10.3 If any of the events detailed in Clause 10.2 above occur as a result of your action or inaction, we reserve the right to suspend the service of the Application without prejudice to our right to terminate this Agreement.  We can refuse to restore the service of the Application until we receive an acceptable assurance from you that there will be no further breach of this Agreement. 

10.4 We reserve the right to terminate the Term of this Agreement in the event that we receive either an unfavourable reference from your Bank or an unfavourable credit check, pursuant to clause 3.9 above. 

10.5 Termination of this Agreement shall be without prejudice to any rights that either party may have against the other under the terms of this Agreement which have accrued up to the date of termination and shall not relieve either party of its respective obligations to make any payments due to the other party under this Agreement.

10.6 On the termination of this Agreement;

10.6.1 We shall as soon as practicable prevent access by End Users to the Application; 

10.6.2 You shall pay to us all outstanding charges which are due to us under this Agreement.  Any outstanding sums due to you will be paid in accordance with the terms of this Agreement;

10.6.3 We shall remove the Application from the Content Provider Domain within a reasonable time frame following termination;
10.7 Those provisions of this Agreement capable of surviving termination shall continue in full force and effect.
11. FORCE MAJEURE 

11.1 Neither we nor you shall be liable in respect of any breach of this Agreement (other than failure to make payment of Charges when due) due to any cause beyond its reasonable control including but not limited to Act of God, inclement weather, flood or escape of water, lightning or fire, industrial action, or lockouts, the act or omission of Government, any Regulatory Body or other competent authority, war, military operations, or riot, or congestion or non-operation of the Public Networks.

11.2 You hereby agree that any inability by you to use the Application or convey Content to any End Users by reason of failure of any equipment or services not provided by us shall not relieve you from payment of our Charges.

11.3 In the event that our contract with our Payment Partner is terminated or service with our Payment Partner is suspended for any reason and we do not contract with a further Payment Partner then we will have no liability to you for failure to allow you to make sales to End Users through the Application. 

11.4 In the event that the Joint Online License or other agreement with the MCPS and/or any other appropriate collection society is terminated and is not replaced by a similar agreement that will allow you to make sales of or deliver Content to End Users through the Application then we will have no liability to you for failure to allow you to make sales to End Users through the Application.
12. DATA PROTECTION
12.1 Both parties agree to adhere to the Data Protection Act 1998 and any other relevant legislation as amended from time to time.  This applies, amongst other things, to the registration, storage and passing on of End User data.

13. WAIVER

13.1 Any waiver by us of our rights in respect of a breach by you of any provision of this Agreement shall be limited to the particular breach and shall not operate in any way in respect of any future breach or continuance of the same breach by you, and no delay on the part of us to act upon a breach or to exercise its rights hereunder shall be deemed either a waiver of that breach or a waiver of our right to exercise any such rights.
14. CONFIDENTIALITY

14.1 Neither party shall without the prior consent of the other disclose, publish or make use of for its own or any purposes any confidential information (whether written or oral) concerning the other obtained under this Agreement PROVIDED THAT this provision shall not apply to the disclosure or publication of any confidential information to any person having a legal right or duty to obtain or require such confidential information or to either party’s legal or professional advisors and disclosed under a duty of confidence.   For the avoidance of doubt this clause shall remain in full force and effect notwithstanding the termination of this Agreement howsoever caused.

14.2 Without prejudice to the generality of the foregoing we reserve the right to include your company name and service description in our own promotional material as our customer and to direct such information to our Payment Partner for inclusion in their promotional material as our customer.
15. LIABILITY
15.1 We shall not be liable for damages resulting from delayed receipt or non-receipt of Content.  We will make all reasonable endeavours to provide the use of the Application 24 hours a day and 7 days a week but we cannot be liable for any failure to provide the use of the Application.  The Application and all information, products and other content (including but not limited to third party information, products and content) included in or accessible from Our Website are provided “as is” and are subject to change without any notice to you.  

15.2 To the fullest extent permissible by law, we disclaim all representations and warranties (express, implied and statutory including but not limited to the warranties of merchantability and fitness for a particular purpose and non-infringement of proprietary rights) as to the Application and the services and all information, products and other content (including but not limited to third party information, products and content) included in or accessible from this document or from Our Website.

15.3 Notwithstanding any other provision of this Agreement or rule of law or statutory provision or otherwise we shall not be liable for any damages whatsoever or howsoever arising, including damages for loss of use, profits, data or other intangibles or the cost of replacement or substitute goods and services arising out of or related to the use, inability to use, unauthorized use, performance or non-performance of the Application or the non-delivery or no receipt of Content.  Notwithstanding the above, we shall in our absolute discretion refund to End Users their payments paid for the non-delivery of Content in the event that such Content has not been delivered to such End Users within twenty four (24) hours of you notifying us in accordance with Clause 8 herein of such failure to deliver. 

15.4 We exclude all liability of any kind relating to the Content. 

15.5 We do not exclude any liability for death or personal injury attributable to our negligence or that of our employees or agents.
16. ASSIGNMENT 
16.1 We have the right to assign (absolutely and without further reference to you) this Agreement or our rights or obligations under this Agreement to a DA subsidiary or any other third party provided always that such assignee observes the terms and conditions set out herein. 

16.2 You may not assign or transfer any of your rights or obligations under this Agreement without our prior written consent.
17. NO AGENCY

17.1 You and we both accept that we are independent contractors and that neither is acting as the agent of the other.  Neither party has any authority to bind or contract or negotiate on behalf of the other or to incur any debt or any other obligation on behalf of the other or to create any liability against the other in any way or for any purpose.
18. NOTICES
18.1 Notices given under this Agreement must be in writing and delivered by hand, or sent by prepaid post and by email as follows:

18.1.1 To us: To DA Recordings Ltd, Osmond House, 78 Alcester Road, Moseley, Birmingham B13 8BB and to support@darecordings.com or any alternative address which we notify to you at any time;

18.1.2 To you at the address provided by you in this Agreement or to primary contact email as specified by you.

18.2 Any notice given under this Agreement shall be deemed to have been received on the second business day from and including the day of posting.

18.3 In this clause business day shall mean any day other than a Saturday, Sunday or a public holiday in the United Kingdom.
19. NO EXCLUSIVITY 
19.1 Nothing in this Agreement shall restrict or prevent either party from entering into a similar agreement with another party.
20. ENTIRE AGREEMENT
20.1 This Agreement contains the whole agreement between the parties and supersedes all previous oral or written agreements and/or representations relating to its subject matter. 

20.2 No subsequent variation of these terms shall have effect unless by written instrument signed by a duly authorised representative of each of the parties save that we shall be entitled to amend the Schedules to this Agreement without prior notice to you. 

20.3 The parties acknowledge and agree that;

20.3.1 They have not been induced to enter into this Agreement by any representation, warranty or other assurances not expressly incorporated into it; and

20.3.2 In connection with this Agreement and, except in the case of fraud, their only rights and remedies in relation to any representation, warranty or other assurance shall be for breach of the terms of this Agreement and that all other rights and remedies are excluded. 

20.4 A person who is not a party to this contract has no right under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this Agreement, but this does not affect any right or remedy of a third party which exists or is available apart from that Act. 

20.5 If any term of this Agreement is held invalid, illegal or unenforceable, the remaining terms shall not be affected.
21. LAW AND JURISDICTION 

21.1 This Agreement and the performance of all obligations hereunder shall be governed according to English law and the parties hereto hereby submit to the exclusive jurisdiction of the English Courts.
SCHEDULE 1 

THE APPLICATION

	The Application: 
the EMUSU e-commerce platform/engine incorporating a website that can be customised and branded, enabling media owners to offer and take payments for downloadable Content (as herein defined), including optional management tools and file encryption technologies restricting illegal file sharing, and accountability to appropriate bodies for collection of sales, airplay and performance royalties. In addition, shopping cart, basic workflow management, system administration, online payment, basic inventory and material management, communications to back end/ERP. 


	Emusu / emusupro includes:

 

•            10 fully editable website areas:  INTRO SPLASH PAGE : SKIN & HOME PAGE : RELEASES : MEMBERS AREA : ABOUT PAGES : ARTIST DETAILS : CONTACTS PAGE : LISTINGS AREA : SERVICES PAGES : LINKS PAGE
•            Integrated shopping basket functionality (click&buy) allowing you to take payment by Credit Card, Direct Debit or phone bill (phone bill subject to territory & carrier).

•            Optional Digital Rights Management file tracking technology allowing you to set copying and file sharing rules of audio downloads sold.

•            Online access to user statistics and sales figures

•            Net revenues automatically paid directly into your bank

•            Automatic accounting to royalty collection agencies

•            Multi-contact management database for e-mailshots

•            Your branded marketing and promotion on www.btclickandbuy.com (music section), 1m hits/week, 6m worldwide subscribers.

•            Site hosting & 500Mb of dedicated webspace for your content (approx 100 songs)

•            Optional new domain registration & unlimited email accounts

•            EMUSU file management and disaster recovery technology.

 



	Emusu / emusulite includes the same features and is designed for individuals or organisations that want to market and sell digital content online within the legal framework of the established music industry from their own download store webpage, standalone or integrated into an existing site.  

  



SCHEDULE 2 

TECHNICAL SPECIFICATIONS

All information regarding: 

1. Digital Rights Management
2. Delivering Content to DA

3. Uploading Content directly via the Control Panel

4. Technical information regarding digital formats

5. The required information for registering Content with MCPS – Music Publishing and Recording Rights information and Credits etc.

6. The Creation of the Content Provider Domain including information regarding the costs, time and your approvals; and
7. all other technical matters
shall be available either from Our Website or by email from us, at your request. 
DIGITIZING CONTENT:

1. Subject to you fully providing us with at your sole cost and expense the Catalogue and all appropriate metadata, we shall digitize your Catalogue at rates in accordance with the Digitizing Costs. 
2. The time for us to digitize the Catalogue will be dependent on the amount of Catalogue provided by you and we shall provide you with an estimate of the time required to create the Content upon your Delivery to us of the Catalogue.  

3. We shall not be liable for any damages whatsoever, including damages for loss of use, profits etc. from any failure by us to so digitize the Catalogue within the time period estimated by us as above. 

CREATING AUDIO CLIPS:

1. Subject to you fully providing us with at your sole cost and expense the Catalogue, we shall create Audio Clips of your Catalogue (or such parts thereof as you instruct us) at rates in accordance with the Audio Clip Creation Costs. 

2. The time for us to create Audio Clips of the Catalogue will be dependent on the amount of Catalogue provided by you and we shall provide you with an estimate of the time required to create the Audio Clips upon your Delivery to us of the Catalogue.  

3. We shall not be liable for any damages whatsoever, including damages for loss of use, profits etc. from any failure by us to so create the Audio Clips within the time period estimated by us as above. 

SCHEDULE 3 

PRICE LIST (excluding VAT)
	Set-up fee for Emusu Pro:


	£2999.00

	License Fee:

	£12.50 per month



	Set-up fee for Emusu Lite:


	£599.00

	License Fee:

	£12.50 per month



	Digitizing Costs 
	£0.40 per audio track subject to a minimum charge of £20.00


	Registration Costs
	£5.00 per audio track subject to a minimum charge of £20.00
Including Registering with:  
1) CATCO
2) OCC
3) MCPS
4) PPL 



	Logo/image creation

	£100.00 per image



	Additional Storage costs

	£10.00 per month per 3Gb of storage



	Bespoke Web Development


	£250.00/day

	Restricting access to specified Content on a territory by territory basis


	£POA per track per country



	DRM Licenses
	£250.00 set up + £0.01 per download



	Audio Clips Creation Costs

	£0.75 per clip


	Content supplied by D A Recordings

	£0.05 per item (deducted from Net Revenue when purchased by End Users) 


	Aggregation of Licensee’s content to other Digital Service Providers


	10% of Net Revenues Received


SCHEDULE 4

REVENUE MODEL 

1. COSTS / CHARGES / DEDUCTIONS

The Excel spreadsheet detailing in full the Revenue Model is available either from Our Website or by email from us, at your request

2. BANK DETAILS
Please provide your bank details below to which payment of the Net Receipts will be paid in pursuant to the terms of this Agreement generally: 

Bank Name: 

Address:

Sort Code: 

Account Number:

Contact name: 

SCHEDULE 5 

REGISTRATION REQUIREMENTS 

1. Unless you and we agree to the contrary, such agreement to be confirmed in writing, you are responsible for registering your Catalogue with the appropriate third party collection society or other appropriate organisation in accordance with their particular terms and requirements.

2. At your request, we can register the Catalogue (“Register”) with:

a. Catco; 

b. MCPS; 

c. PPL; and 

d. the Official Charts Company

3. In the event that you instruct us to Register the Catalogue (or any parts thereof) we shall provide to you details of the metadata and further information required by us and we shall further require the Registration Costs as set out in the Price List. 

4. Provided that we receive the requested information as set out above and our Registration Costs, we will where reasonably practicable Register the Catalogue (or the requested parts thereof) with the requested third party bodies within 30 days of receipt by us of the latter of the requested information and the Registration Costs in cleared funds.  

5. You should be aware that some of these bodies (e.g. the Official Charts Company) require information and metadata several weeks before the commercial release of Content in order to comply with their own requirements and you hereby confirm that it is your responsibility to ensure that you provide us with such information in sufficient time for us to Register the information with the requested bodies in good time and you confirm and agree that we shall not be liable for any damages whatsoever, including damages for loss of use, profits etc. from any failure by us to so register your Content within the time period estimated by us as above.

SCHEDULE 6 

CUSTOMER SUPPORT

Email customer support at support@emusu.com and we shall endeavour to respond to you within 24 hours. 

Our customer support helpline 0871 750 117 is available from 9am to 5pm Monday to Friday excluding public holidays and calls are charged at a rate of 10 pence per minute. 

Please see www.emusu.com for further information.  
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