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RESELLER/AGENCY LICENSE AGREEMENT

THIS AGREEMENT is made the     day of  
  2007
BETWEEN

*DA Recordings Limited a Company incorporated in England and Wales and having its registered office at Osmond House, 78 Alcester Road, Moseley, Birmingham B13 8BB (the “Licensor” which expression shall include all or any of its sub-developers, subsidiaries, agents, successors or assigns)

AND

*


 a Company incorporated in England & Wales and carrying on business at (                                                                                             ) (the “Licensee” which expression shall include its permitted successors and assigns)

WHEREAS

A.
The Licensor is engaged in creating, developing and/or marketing e-business solutions, consultancy and related services including but not limited to the development of the Emusu software platform described in Schedule 1 hereto (“Emusu”).

B.
The Licensee is a music consultancy/record label and management company and wishes to use Emusu as its platform for continuing and expanding this business and to contract with Licensor to provide the related services all as specified herein.

C.
The Licensor wishing to increase the number of licensees for Emusu by granting to the Licensee a license to resell Emusu through its own business, and to market and promote Emusu in accordance with the terms and subject to the conditions herein contained.

NOW IT IS HEREBY AGREED AS FOLLOWS:

1.
Grant

Subject to the terms of this Agreement, the Licensor hereby grants to the Licensee and the Licensee hereby accepts:

(a) a non-exclusive license to resell Emusu in accordance with Clause 5 below; and

(b) the non-exclusive right, subject to clause 4 below, to market and promote Emusu to its customers in the world, hereinafter referred to as the ‘Territory’ and generally to market Emusu under the Licensor’s trade mark in the Territory during the continuance of this Agreement.

2.
Term

This Agreement shall take effect on the date of this licence by both parties (“the Commencement Date”) and shall continue for an initial period of [12] months (the “Initial Term”) and by mutual agreement from year to year thereafter (“Term”) until or unless terminated by either party after the Initial Term, giving to the other not less than [30] days prior written notice subject always to prior termination as hereinafter specified and to the termination conditions specified in clauses 13 and 14 below.

3.
Fees, Charges and Payment and Commission

(a) Upon signing this Agreement, the Licensee shall pay to the Licensor an Implementation Fee of Zero.

(b) The Licensee undertakes to pay the following fees and charges to the Licensor for the rights granted for the services to be provided herein during the Initial Term of this Agreement:

(i) A monthly License Fee for Emusu of Zero.

(ii) A Fee for each customer of the Licensee as set out in Schedule 1. 

(c) 
License Fees specified in (b)(i) and (b)(ii) above may be subject to annual review upon thirty 30 days prior written notice from the Licensor. Such reviewed fee shall take effect on expiry of the notice period, unless the Licensee has notified the Licensor within such notice period that it wishes to terminate this Agreement.  The Licensee may be subject to an additional charge upon issue to the Licensee of upgraded versions of Emusu or any third party software with which it operates.  Such additional charge for upgrades shall become payable within thirty (30) days of notice of availability unless the Licensee does not wish to take the upgrade and advises the Licensor within such period.

(d) The Licensor shall pay the Licensee a sum by way of commission throughout the term of this Agreement as set out in Schedule 1.

(e) All charges hereinbefore referred to are exclusive of and net of any taxes, duties or such other additional sums including, but without prejudice to the foregoing generality, value added/purchase tax, excise tax, (tax on sales, property or use), import or other duties, and whether levied in respect of this Agreement, Emusu, its use otherwise.

4.
Licensee’s Exclusivity

(a) As specified in clause 1 (b) and (c) above, the Licensee is granted  a non-exclusive right to use Emusu for its own business in the Territory where its sole business is that of a retailer and the non-exclusive right to market and promote Emusu to its customers in the Territory under the Licensor’s trade mark.

(b) Such right is dependent upon

(i) The Licensee being able to fulfil properly the requirements and orders of any customer wishing to utilize the Emusu software; and

(ii)  paying the Licensor the Guaranteed Minimum Revenue by the end of the Initial Term and any agreed year thereafter all as specified in Schedule 2.

(c) In the event that the Licensee fails to pay to the Licensor the Guaranteed Minimum Revenue from earned activity using Emusu, the Licensor shall have the right to revoke the Licensee’s licence with immediate effect and/or, at its sole option, give the Licensee the opportunity to pay the balance by which the earned revenue fell short of the Guaranteed Minimum Revenue or at its sole option, terminate this Agreement with immediate effect.

5. License to Licensee

(a) This Agreement shall operate as a license for the Licensee to resell Emusu for its own business in the Territory and as a referral agreement from the Licensor to the Licensee and such other purposes directly connected with this Agreement.  This right shall subsist for the Initial Term or for so long as this Agreement remains in effect or until or unless otherwise revoked

(b) The Licensee shall not modify, amend, add to or in any way alter Emusu or any other software it may have access to under this Agreement without the Licensor’s prior written consent

(c) The Licensee shall comply with the other terms of this Agreement which relate to the License granted herein including but not limited to those specified in clause 8 below.

6. Enhancements and Modifications

The Licensor will notify the Licensee of any enhancement or modification to Emusu which affects its operation, performance or cost. The Licensor reserves the right to introduce any substitute software which will fulfil the same function as that which it replaces.

7. Licensor Software Support

The Licensor shall provide back-up support for the Licensee when reasonably required and upon the terms and for the charges specified in Schedule 4 hereto as the same may be amended from time to time by the Licensor upon giving to the Licensee thirty (30) days prior written notice.  No amendments shall be made to this schedule during the Initial Term.

8. Undertakings by the Licensee

The Licensee undertakes and agrees with the Licensor that it will at all times during the continuance in force of this Agreement and where applicable, following termination hereof observe and perform the terms and conditions set out in this Agreement and in particular:

(a) will use its best endeavours to promote and extend the market for Emusu to all potential licensees in the Territory;

(b) will at all times permit the Licensor to use the Licensee’s website address and business as a reference site for Emusu potential clients;

(c) will permit the Licensor to display a hypertext link and/or icon/logo on its website as agreed with the Licensee and permit the Licensee to display a hyperlink with the words “Emusu” at the foot of the front page, the basket page and the confirmation page, together with any trade marks associated with the same;

(d) will not, without the Licensor’s prior written consent (which consent shall be subject to the payment of fees)  permit any third party including the Licensee’s customers to ‘sub-let’ space on the Licensee’s website for the purposes of using Emusu, clearly indicate that it is acting as a promoter and not as a developer of Emusu;

(e) will in all correspondence and other dealings relating directly or indirectly to the licensing or other transaction relating to Emusu, clearly indicate that it is acting as a promoter and not as a developer of Emusu;

(f) will not incur any liability on behalf of the Licensor or in any way pledge or purport to pledge the Licensor’s credit or purport to make any contact binding upon the Licensor;

(g) will not alter, obscure, remove, conceal or otherwise interfere with an eye-readable or machine-readable marking Emusu or otherwise refers to the Licensor’s copyright or other intellectual property rights belonging to the Licensor;

(h) not to copy, translate, adapt, vary, modify, disassemble, decompile or reverse engineer Emusu or to use Emusu for any other purpose  other than the agreed  permitted purpose, unless otherwise agreed in writing with the Licensor.

(i) will immediately bring to the attention of the Licensor any improper or wrongful use of the Licensor’s trade marks, emblems, designs, models or other similar industrial, intellectual or commercial property rights which come to the notice of the Licensee and will in the performance of its duties under this Agreement use every effort to safeguard the property rights and interests of the Licensor and will at the request and cost of the Licensor take all step required by the Licensor to defend such rights;

(j) will keep full, proper and up to date books of account and records showing clearly all enquiries, transactions, proceedings and calls relating to Emusu  and its promotion generally and will allow a duly authorized representative of the Licensor to have access to the said books and records and take such copies thereof as such representative may require, subject to such information being kept confidential by the Licensor and only used for the purposes of this Agreement;

(k) will from time to time on request by the Licensor, supply to the Licensor reports, returns and other information relating to the Licensee’s obligations under this Agreement subject to such information relating to the Licensee’s obligations under this Agreement being kept confidential by the Licensor and only used for the purposes of this Agreement;

(l) will not make any representation, promise, covenant or other statement of fact about Emusu that is not expressly set forth in the documentation provided by the Licensor.

9.   
Warranty
(a) The Licensor does not warrant or represent that Emusu will be error-free nor does it warrant continuous, uninterrupted, consistent performance or service but if the Licensor discovers or is advised of any material error or malfunction, the Licensor will use all reasonable endeavours to correct such error or malfunction promptly or (at its option) replace any part of Emusu PROVIDED THAT:

(i) Emusu has been used at all times properly and in accordance with its license terms; and

(ii) No alteration, modification or addition has been made to Emusu or to the approved equipment upon which and/or with it operates without the Licensor’s prior written consent; and

(iii) The alleged error, malfunction or inconsistency has been notified to the Licensor  within the Initial Term of this Agreement or any agreed extension thereto

(b) Except as otherwise provided in this Clause, the Licensor makes no other representations or warranties with respect to Emusu.

(c) The Licensor warrants that any disabling devices in Emusu will only be used in relation to the Licensee in the event that the Licensee is in breach of this Agreement in accordance with the provisions of Clause 13 below; and in relation to any abuse, unauthorised use or misuse by any of the Licensee’s customers or end-users.

10. 
Liability

(a) 
Except as expressly provided herein or to the extent that by statute liability may not lawfully be excluded in an Agreement of this nature and between the respective parties hereto, any statement, representation, condition, warranty or other tern express or implied, statutory or otherwise, as to the quality, merchantability, suitability or fitness for any particular purpose of Emusu is hereby excluded.

(b) 
Neither party shall be liable to the other, or to any of its customers or to any other persons by reason thereof or any duty, statutory or otherwise, for any indirect, consequential or special loss or damage arising in connection with this Agreement.

11.
Copyright, Patents, Trade Marks, Other Intellectual Property Rights and Indemnity

(a) The Licensee acknowledges that any and all of the copyright, trade marks and other intellectual property rights subsisting in or used in connection with Emusu including any improvements created during this Agreement and all documentation and manuals relating thereto are and shall remain the property of the Licensor and/or any intended Third Party licensor specified in Emusu (the “Third Party Licensor”).  The Licensee shall not during or at any time after the expiry or termination of this Agreement in any way question or dispute the ownership thereof by the Licensor or the Third Party Licensor

(b) The Licensee also acknowledges that such copyright, trade marks and other rights belonging to the Licensor or the Third Party Licensor may only be used by the Licensee with the consent of the Licensor and during this Agreement.  Upon expiry or termination hereof the Licensee shall forthwith discontinue such use, without any right of compensation for such discontinuation., except as detailed in clause 14.

(c) The Licensee shall not during or after the expiry or termination of this Agreement, without the prior written consent of the Licensor adopt any name or trade name, that includes or is similar to or may be mistaken for the whole or any part of any trade mark or trade name used by the Licensor or the Third Party Licensor.

12.
Confidential Information

(a) The Licensor has imparted and may from time to time impart to the Licensee certain confidential information relating to Emusu, successor or enhanced software or other supplier or third party software or marketing or support thereof (including specifications therefore) and to the Licensor’s business and affairs. The Licensee hereby agrees that it will use such confidential information solely for the purposes of this Agreement and that it shall not disclose, whether directly or indirectly, to any third party such information other than as required to carry out the purposes of this Agreement.  In the event that the Licensee wishes to disclose any such information, it shall first obtain the Licensor’s prior written consent to the party to whom it wishes to disclose and will, upon such consent being given by the Licensor, obtain from such third parties duly binding agreements to maintain in confidence the information to be disclosed to the same extent at least as the Licensee is so bound hereunder.

(b) The Licensee further agrees that upon expiry or termination of this Agreement it shall not itself or through any subsidiary or agent or otherwise, sell, license, sub-license, market, distribute or otherwise deal with the Emusu software and system (in whole or in part) except to the extent permitted by the applicable law or develop any software or system or have any software or system developed through use of any confidential information supplied to it by the Licensor, or in any way obtained by the Licensee pursuant to this Agreement.

(c) The foregoing provisions shall not prevent the disclosure or use by either party of any information which is or hereafter, through no fault of that party, becomes public knowledge or to the extent permitted by law.

13. Termination and Expiry

(a) Notwithstanding any provisions herein contained this Agreement may be terminated forthwith by either party by notice in writing from the party not at fault if any of the following events shall occur:

(i) if the other party shall at any time be in default under this Agreement and shall fail to remedy such default (if capable of remedy) within thirty (30) days from receipt of notice in writing from the first party specifying such default;

(ii) if the other party shall commit any act of bankruptcy, shall have a receiving order made against it, shall make or negotiate for any composition or arrangement for the benefit of its creditors or if the other party being a body corporate, shall present a petition or have a petition presented by a creditor for its winding up or shall enter into any liquidation (other than for the purpose of reconstruction or amalgamation), shall call any meeting of its creditors, shall have a receiver of all or any of its undertakings or assets appointed, shall be deemed by virtue of the relevant statutory provisions under the applicable law to be unable to pay its debts, or shall cease to carry on business;

If any such event referred to in this sub-clause shall occur, termination shall become effective on the date set forth in such notice.

(b) Upon termination of this Agreement by the Licensor for the reasons stated in clause 13(a) above and by either party under Clause 3(c) above, the Licensor shall immediately become entitled to be paid the Guaranteed Minimum Revenue.

(c) Upon expiry or termination of this Agreement for whatever reason, the Licensee shall (where applicable) return or destroy (as the Licensor shall instruct) no later than seven (7) days thereafter, any software, documentation, technical information and any other data supplied to the Licensee during the continuance of this Agreement and all and any copies made of the whole or any part of the same and the Licensee shall furnish the Licensor with a certificate, certifying that the same has been done.

(d) The expiry or termination of this Agreement shall be without prejudice to the rights of the parties accrued up to the date of such expiry termination.

14. Force Majeure

Neither party shall be under any liability to the other or to any other party in any way whatsoever for the destruction, damage, delay or any other matters of any nature whatsoever arising out of matters beyond their reasonable control, including war, rebellion, civil commotion, strikes, lockouts or industrial disputes; fire, explosion, earthquake, acts of God, flood, drought or bad weather; the unavailability of deliveries, supplies, third party software, disks or other media or the requisitioning or other act or order by any government department, council or other constituted body.  If the performance of wither party is prevented for a period of 30 days or more, the party not affected may terminate this Agreement immediately on serving written notice on the affected party.

15. Changes in Licensee

In the event that any of the following circumstances arise or is about to arise, namely;

Where

(i) a controlling interest in the Licensee is to pass to any person(s) or organisation other than those having a controlling interest at the date hereof whether by reason of purchase of shares of shares or otherwise and such person(s) or organisations is or may reasonably be deemed to be a competitor of the Licensor or reasonably be unable to fulfil the obligations of the Licensee; or

(ii) the Licensee is to undergo any re-organisation or have any material part of its business transferred to a subsidiary or associated company, which subsidiary or associated company is or may reasonably be deemed to be a competitor of the Licensor or is not able or may reasonably be deemed by the Licensor not to be able to fulfil the obligations of the Licensee, then the Licensee will immediately advise the Licensor. The Licensor  shall have the option of terminating this Agreement without liability, before or within 30 days after any one or more of the above events shall occur if such event is likely to cause a material adverse affect on this Agreement or likely to materially affect the Licensor’s ability to perform it obligations hereunder.  In the event of such a change affecting the Licensee and the Licensor exercises its option to terminate this Agreement, the Licensor shall have the right to be paid the Guaranteed Minimum Revenue if the same has not already been paid.

16. Relationship of Licensee to Licensor

It is agreed and understood that the Licensee is not the agent or representative of the Licensor and has no authority or power to bind or contract in the name of or to create any liability against the Licensor in any way or for any purpose.  It is understood that the Licensee is an independent contractor with certain rights confirmed by this Agreement to license for its own use and to market and promote Emusu on its own accord and responsibility in the Territory.

17. Waiver

Failure or neglect by either party to enforce at any time any of the provisions hereof shall not be construed nor shall be deemed to be a waiver of the either parties rights hereunder nor in any way affect the validity of the whole or any part of this Agreement nor prejudice either parties rights to take subsequent action.

18. Assignment

This Agreement shall not be assigned by the Licensee without the prior written consent of the Licensor (such consent not to be unreasonably withheld).  No such assignment howsoever occurring shall relieve the Licensee of its obligations hereunder including but not limited to the obligation to pay the Guaranteed Minimum Revenue.

19. Notices

Any notice required or permitted under the terms of this Agreement or required by statute, law or regulation shall (unless otherwise provided) be in writing and shall be delivered in person, sent by registered mail or air mail as appropriate, properly posted and fully prepaid in an envelope and properly addressed or sent by facsimile or email to the respective parties as follows:


LICENSOR


Address: 
as page 1 





LICENSEE


Address:
as page 1

or to such other address, facsimile number or email address as may from time to time be designated by notice hereunder.  Any such notice shall be in the English language and shall be considered to have been given at the time when actually delivered if delivered by hand, or upon the next working day following sending by facsimile or email or in any other event within [3] days after it was mailed in the manner hereinbefore provided.

20. Entire Agreement

This Agreement supersedes any arrangements, understandings, promises or agreements made or the existing between the parties hereto prior to or simultaneously with this Agreement and constitutes the entire understanding between the parties hereto.  Except as otherwise provided herein, no addition, amendment to or modification of this Agreement shall be effective unless it is in writing and signed by and on behalf of both parties.

21. Headings

The headings of the paragraphs of this Agreement are inserted for convenience of reference only are not intended to be part of or to affect the meaning or interpretation of this Agreement.

22. Severability

In the event that any or any part of the terms, conditions or provisions contained in this Agreement shall be determined by any competent authority to be invalid, unlawful or unenforceable to any extent such term, conditions and provisions which shall continue to be valid and enforceable to the fullest extent permitted by law.

23. Law

The parties hereby agree that this Agreement and the provisions hereof shall be constructed in accordance with English Law and the parties submit to the exclusive jurisdiction of the English courts.

Signing Provisions

IN WITNESS WHEREOF the parties hereto have executed this Agreement on the date set forth opposite their respective names.

SIGNED for and on behalf of

LICENSOR by:

In the presence of;

Date:

SIGNED for and behalf of

LICENSEE by:

In the presence of:

Date:

SCHEDULE 1

PART A

Fees & Commission

Payable to the Licensor:

Emusulite         £n/a

Emusupro        £n/a

Payment to the Licensor is due 30 days from the date on which the Licensee’s customer registers to acquire Emusu in either form as above.

Payable to the Licensee:

Emusulite         
£50

Emusupro        

£100

Emusubespoke: 
10% of the total client spend (not including VAT)

Payment to the Licensee is due 30 days from the date on which the Licensee’s customer registers to acquire Emusu in either form as above.

Commission to be paid to the Licensee by the Licensor for each transaction the Licensor completes with its customer conducted via this Reseller Agreement.

20% of DA Recordings' Gross revenue Per Download, physical product sale and revenue from or any other income derived from the sale (excluding hosting and account administration charges), over and above the set up fee, stated above within schedule 1. 
For example if DA Recordings received 10% of the gross retail price, The Licensee would receive 2% of the gross retail price. This is before VAT, and royalty payments and any other costs. 
PART B

Description of the platform Emusu hereinbefore referred to.

“Emusu”
means the e-commerce platform/engine incorporating the website template that can be fully customised and branded, enabling media owners to offer and take payments for downloadable music content, including optional management tools and file encryption technologies restricting illegal file sharing, and accountability to appropriate bodies for collection of sales, airplay and performance royalties. In addition, shopping cart, basic workflow management, system administration, online payment, basic inventory and material management, communications to back end/ERP Systems;

SCHEDULE 2

Guaranteed Minimum Revenue



Initial Year

£ No Minimum



Year 2


£ No Minimum



Year 3


£ No Minimum

SCHEDULE 3

Licensor’s Support Terms and Charges to Licensee

Charges for Support personnel will be under the Licensor’s standard, hourly, charge out Rates as detailed below. These must be agreed in advance by the licencee, and must be reasonable :

	Level


	Hourly Rate £

	Senior Management and Senior Technical Development
	£100.00

	Technical & Branding/Design
	£50.00

	Junior Technical Design
	£20.00

	Admin/Non-Technical
	£20.00


Standard Service Times and support personnel will be available from [09:00 to 17:00 

Local Time), Monday to Friday]  inclusive, excluding [national holidays].

SCHEDULE 4

Charges for Software Support

Help Desk facilities between 09.00 and 17.30 Monday to Friday (excluding national holidays ) (the Licensor’s standard hours)

Fees per hour £6.00

On-site support will be provided by the Licensor if specified where appropriate in the event telephone support does not resolve a Software problem.

Fees per hour £50.00

Out of hours support

Fees per hour £20.00

Correction of critical errors or assistance to overcome problems ( the Licensor may in its sole discretion, correct errors by ‘patch’ or by new version.


